I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF KANSAS

In re:

AVERI CAN BU%;NESS SUPPLY, | NC., Case No. 95-20647
Debt or.

AVMERI CAN BUSI NESS SUPPLY, | NC.,
Pl ai ntiff,

V. Adv. No. 95-6069
CAROLI NE REYNOLDS and

BARBARA LOWRY,
Def endant s.

PROPOSED FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW I N NON- CORE PROCEEDI NG

Ameri can Business Supply, Inc., the Chapter 11 debtor,
di stributes office supplies, computer supplies, copier supplies, ani
storage racking.? Steven Tyrrel is its president, sole sharehol der,
and responsi ble party for the debtor-in-possession.

Barbara Lowy and Caroline Reynolds (hereinafter "Lowy,"
"Reynol ds", or collectively, "defendants") entered into, for our
pur poses, identical enployment agreements with American Busi ness
Supply, Inc. (hereinafter "plaintiff" or "debtor"), on June 1, 1988
and Decenber 5, 1988, respectively. Each was to be enployed as a

1 Debt or/plaintiff appears by its attorneys, Ronald S. Wiss and Sanuel

S. Oy of Berman, DelLeve, Kuchan & Chaprman, L.C, Kansas Cty, Mssouri.

Def endants appear by their attorneys, Dwight D. Sutherland, Jr., of Gage and
Tucker, Kansas CGty, Mssouri, and Carl R dark and John J. Cruciani of Lentz
& Cark, P.A, Overland Park, Kansas.

2 Transcript of proceedings held May 5, 1995, at 45.
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sal es representati ve.

The agreenents contained the foll owi ng non-conpete and

| i qui dat ed damages | anguage:

In the event of termnation of this Agreement by either party, the
Enpl oyee agrees that she shall not either directly or indirectly,
for a period of two (2) years after such term nation, perform any
services for any person, firmor corporation that conpetes with
Enpl oyer or that provides services or nerchandise to custoners of
Enpl oyer. This covenant shall apply to the counties of Jackson,
Cass, Platte, and Cay in Mssouri and Johnson, Wandotte,
Shawnee, and Sedgwi ck in Kansas.

5. In the event the Enpl oyee violates the terns of any
part of this Agreement, the Enployer, in addition to the other
remedi es available to it under the law, shall have the right to
apply to any court of conpetent jurisdiction for an injunction
restraining the Enployee fromfurther violation. The Enpl oyee
further agrees that she will pay on denand to the Enpl oyer as
i qui dat ed damages for any violation of this Agreement a sum
equi valent to one tines the anount billed by the Enployer in the
precedi ng twenty-four (24) months to the customer or customers for
whom an)é( work was done or sales made in violation of Paragraph 4
her ei n.

Prior to debtor's filing of its Chapter 11 petition on April 5,
1995, and continuing thereafter, it experienced significant problem
with cash flow, was unable to fill purchase orders, and experienced
significant |loss of staff.?

Barbara Lowy and Caroline Reynolds voluntarily term nated
their enploynment with the debtor on April 25, 1995, and April 28,
1995, respectively.?®

Each of the defendants began enpl oynment with Media Recovery,
Inc., in Jackson County, M ssouri® on or about May 1, 1995Medi a

8 Plaintiff's Exhibits "A" and "B" adnitted at hearing of May 5, 1995,
at 1-2.
4 Transcri pt of proceedings held May 5, 1995, at 47.
Transcript of proceedings held May 5, 1995, at 45.
6 Conpl ai nt for Danages and Injunctive Relief filed May 5, 1995, at 3.

Transcript of proceedings held May 5, 1995, at 45.
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Recovery, Inc., is a conpetitor of Anmerican Business Supply, sellini
sone of the sanme products that debtor sells. Sonme of Media Recover
Inc.'s custoners are |ocated within the Kansas and M ssouri counti e:
that are the subject of the non-conpete provision in the enploynent
agreenent . 8

Since Lowy and Reynol ds have been enpl oyed by Medi a Recovery,
I nc., they have each had several contacts with custonmers of Anmerica
Busi ness Supply, Inc. 1In these contacts, both defendants | et
debtor's custoners know where they were enployed and how to find
them Both deny advising the customers to cancel their contracts
with debtor or encouraging themin any way, but both acknow edge
initially contacting these custonmers to informthem of the job
changes.?®

Plaintiff filed an adversary Conpl aint for Damages and
I njunctive Relief on May 5, 1995, seeking an order pernmanently
enj oi ni ng Barbara Lowy and Caroline Reynolds fromviolating the no
conpete provisions of their enploynent agreenments and for rel ated
danages. As required by Fed. R Bankr. P. 7008(a), the Conpl aint
al l eged that the adversary proceeding was "core" as that termis usi
in 28 U.S.C. § 157(b).

Si nce under Fed. R Bankr. P. 7012(a) no answer is due for 30
days after issuance of the adversary summons, and since that tine

period has not yet expired, neither defendant has answered the

8 Transcript of proceedings held May 5, 1995, at 46
9 Transcript of proceedings held May 5, 1995, at 46
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Conpl ai nt. Consequently, neither defendant has admtted or denied
that the proceeding is core nor have they consented to entry of a
final judgnment by the bankruptcy judge as required by Fed. R Bankr
P. 7012(b).

Wth its Conplaint on May 5, 1995, plaintiff also filed an
Emergency Mdtion for Tenporary Restraining Order and Prelimnary
| njuncti on agai nst the defendants.

Al t hough this Chapter 11 case was filed in Kansas City, Kansas,
and thus assigned to nme, when the Conplaint was filed, | was out of
the state and unavail able to hear the enmergency notion. Therefore,
t he Honorable Julie A. Robinson heard the enmergency notion on May 5
1995, in Topeka, Kansas. After hearing the testinony of Steven
Tyrrel, Barbara Lowy, and Caroline Reynolds, Judge Robinson grante
the request for tenporary restraining order but limted it to 10
days, until May 15, 1995. The order enjoined the defendants from
perform ng any services that conpeted with those provided by the
plaintiff within the geographical area specified in the enpl oynent
agreenents. Judge Robinson found that Lowy and Reynol ds vi ol at ed
t he non-conpete provision of the enploynment agreements by going to
work for Media Recovery, Inc., within a matter of approximtely 10
days after |eaving the enploy of debtor.?1°

Judge Robi nson's findings of fact and concl usi ons of | aw under

Fed. R Bankr. P. 7052 were spread upon the record in open court. .

10 Transcript of proceedings held May 5, 1995, at 47
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short journal entry enbodying the restraining order was filed May 5
1995, stating that the order was effective without the plaintiff
giving security as authorized in Fed. R Bankr. P. 7065. Also, the
journal entry stated that the proceeding would be set before ne in
Kansas City, Kansas, within 10 days for further proceedings.

On May 9, 1995, defendants filed a Mdtion for Order Conpelling
Att endance of Steven Tyrrel at Deposition and Further Conpelling
Steven Tyrrel to Produce Docunents at Deposition. The plaintiff
obj ected to the notion to conpel and docunent request on May 10,
1995.

Foll owi ng the May 5, 1995, hearing before Judge Robinson, a
transcript of the witnesses' testinmony and the judge's findings of
fact and conclusions of |aw announced on the record in open court w
prepared and delivered to me for review before the hearing schedul el
before me within 10 days.

On May 15, 1995, within the 10-day period set out in Judge
Robi nson's order, the parties brought the Emergency Mtion for
Tenporary Restraining Order and Prelimnary Injunction and the noti
to conmpel production before me in Kansas City, Kansas. Prior to
beginning this hearing, | read the transcript of the May 5, 1995,
heari ng before Judge Robi nson.

At the May 15, 1995, hearing, | denied defendants' notion to
conpel production as not relevant to the Conplaint.

Next, although the defendants had not yet filed an answer

contesting the Conplaint's core allegations or otherw se chall engi ni
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the Court's jurisdiction over the proceedings, | inquired of counse
concerning jurisdiction to satisfy the directive of 28 U S.C
8§ 157(b)(3), to wit, "The bankruptcy judge shall determ ne, on the
judge's own notion or on tinely notion of a party, whether a
proceeding is a core proceeding under this subsection or is a
proceeding that is otherwise related to a case under title 11."
After hearing the statenments of counsel that are set out in the
May 15, 1995, hearing transcript, | found sua sponte that the
Conmpl ai nt and the Emergency Motion for Tenporary Restraining Oder
and Pernmanent |njunction presented state | aw contract questions
involving private rights that did not fall within any of the core
proceedi ng categories of 28 U S.C. 8§ 157(b). See Alec P. Ostrow,

Constitutionality of Core Jurisdiction, 68 Am Bankr. L.J. 91 (1994

Rat her, the proceeding constituted a non-core "related to" proceedi
over which the bankruptcy court had no jurisdiction to enter a fina
order appeal abl e under 28 U.S.C. § 158, unless both parties to the
proceedi ng consent to such jurisdiction. The Court's duties in thi:

regard are set out as follows in 28 U S.C. § 157(c):

8§ 157. Procedures

(c) (1) A bankruptcy judge may hear a proceeding that is
not a core proceeding but that is otherwise related to a case
under title 11. In such proceeding, the bankruptcy judge shal
submt proposed findings of fact and conclusions of lawto the
district court, and any final order or judgnent shall be entered
by the district judge after considering the bankruptcy judge's
proposed findings and conclusions and after review ng de novo
those matters to which any party has tinely and specifically
obj ect ed.

(2) Notwithstanding the provisions of paragraph (1) of
this subsection, the district court, with the consent of all the
parties to the proceeding, nmay refer a proceeding related to a
case under title 11 to a bankruptcy judge to hear and determ ne
and to enter appropriate orders and judgnents, subject to review
under section 158 of this title
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I nvol ved in the determ nation of whether this is a "related to"
or "core" proceeding is the question of whether, by appearing befor:
Judge Robi nson and offering testinony, the defendants had inplicitl
consented to the jurisdiction of the bankruptcy court to enter a
final order under 28 U S.C. 8 157(c)(2). | ruled that consent unde

§ 157(c)(2) of Title 28 nust be express rather than inplied. See 2

WlliamL. Norton, Jr., Norton Bankruptcy Law and Practice 2d § 4.4
(1994), on the topic on consent jurisdiction.

Finally, 1 held that although the Conplaint does not address a
core proceeding, it does involve a proceeding that has an effect on
the Chapter 11 debtor's estate; ! therefore, the proceeding is
sufficiently "related to" the bankruptcy case to require the Court |
comply with 8 157(c) (1) of Title 28 and Fed. R Bankr. P. 9033 by
proposi ng suggested findings of fact and conclusions of law to the
district court.

On the record in open court on May 15, 1995, | ruled that this
proceedi ng should be forwarded to the district court as a "rel ated

to" proceeding and that the findings of fact and concl usions of | aw
required by Fed. R Bankr. P. 9033 would consist of the open court

record made before Judge Robinson on May 5, 1995, and the open court
record made before nme on May 15, 1995. The use of the transcripts |

satisfy the requirenent of findings of fact and concl usi ons of | aw

11 See Pacor v. Higgins, 743 F.2d 984 (3d Gir. 1984); Gardner v. United
States (In re Gardner), 913 F.2d 1515 (10th Gr. 1990).
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was to help expedite the district court's tinely consideration of tl
proceedi ng because of its critical inmpact on the jobs of the
defendants and the interests of the debtors.

While | recognize that if this proceeding is a "related to"
matter, there may be a question about the efficacy of Judge
Robi nson's ruling, her ruling as expressed in the transcript of My
5, 1995, is proposed as the decision for adoption of the district
court.

The transcript of proceedings held May 5, 1995, acconpanies
this order. The transcript of the proceeding on May 15, 1995, is
bei ng prepared. Both transcripts are incorporated by reference
her ei n.

I T 1S SO ORDERED

Dated this ___ day of My, 1995, at Kansas City, Kansas.

JOHN T. FLANNAGAN
U. S. BANKRUPTCY JUDGE
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